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Under traditional standards of causa-
tion, medical malpractice plaintiffs are
usually prevented from recovering whese
they are unable to show that they had a
better-than-even chance of recovery
absent the defendant's negligence.
Stated otherwise, in medical malpractice
actions, plaintiffs must demonstrate that
there was a reasonable medical proba-

3 bility™ {a more than
80 percent chance)
that the physician’s
negligence caused
the plaintifi®s
injury.

Loss of chance,
however, is a theory
of Hability that
allows a medical
malpractice plain-
tiff to  recover
where a delay in
praper diagnosis or
treatment resulls
in the plaintiff's suffering an “increased
risk™ of harm or being deprived of a
“chance” of recovery. For instance, if a
doctor's inaceurate diagnosis leads to the
emission of a specific medical protacol
that would have contributed o 2 60 per-
cent ltkehhood of the patient’s survival,
d the patient dies. the doctor is Hable
maipractice. The patient is compen-
sated for the “Ios: of chanee” - the chance
of aveiding zome adverse resuit or
achieving some favorable result. As this
articie will discess, the plaintift™s burden
of preof of causation may be easier.

The loss of chance theory was first
applied to medical malpractice actions
over 46 vears ago in the seminal case of
Hicks v. United Stotes (368 F2d 626 (4th
Cir. 186061, in Hicks, the plaintiff, a Navy
enlisted man, took his wile to the naval
dispensary becawse of severe abdominal
pain and vemiting. Following examina-
tion, the naval doctor diagnosed gas-
troenteritis. The doctor prescribed med-
ication &nd sent the patient hame with
inslructions to return eight hours later
While at home, the patient fell to the
floor uncenscicus and died. An autepsy
revealed a fatal obstruction of her small
intestine. The plaintiff brought suit. At
trial, the plaintHY presented experts who
testified that had the patient been imme-
diately hospitalized for surgery, there
was a chance that she would have sur-
vived.

The district court dismissed the case.
However, the United States Court of
Appeais for the Fourth: Circuit reversed,
holding that a plaintifT need not prove
that the patient would certainly have
survived absent the defendant's neghi-
gence, but instead, "[if there was any
substantial possibility of survival and
the defendant has destroyed it, he is
answerable.” Since Hicks, courts in many
jurisdictions have recognized the loss of
chance cause of action in medical mal-
practice suits when a patient's chance of
recovery or survival is less than fifty per-
cent. States, however, have not adopted a
uniform stanee to the loss of chance doc-
trine. Inatead three different approaches
have developed.

A majority of jurisdictions do not per-
mit recovery for the loss of & less-than-
50-percent chance of obtaining a more
favorable result. In other words, a
patient who “probably” would have suf-
fered the same harm had he received
proper treatment is entitled to no com-
pensation. Among the jurisdictions that
have adopted this appreach are
Californiz (see, Dumas v Cocney, 235

Kenneth Mauro

15th &
Mineo);

Cal.App.3d 1594), Florida (sce, Gooding
v University Hosp. Bldg. Inc., 445 So0.2d
1015 (1984)), Indiana (see, Walson o
Medical Emergency Serv., 532 NE.2d
1191 {Ind. Ci. App. 1989)), Maryland (see,
Fennel v Southern Maryland, 580 A.2d
506 (Md, 1980)), Massachuselts (sce,
Wright v. Clereny, 190 N.E. 11 (Mass.
1934), Glicklich v. Speviack, 452 N.E.2d
287 (Mass. App. Ct. 1983)} ang Virginia
(see, Blondel v. Hayes, 403 S.E.2d 340
(Va, 1591)).

Other jurisdictiens have taken the
approach to duties nnd causation taken
by the Restatement, (Second) of Torts 323
which provides that a physician is liable:
“for physieal harm resulting from his

patient is

failure to exercise rcasonable
care to perform his undertak-
ing, if ... his failure to exercise
such care increases the risk of
such harm ..”

This appreach views the
underlying injury, the patient's
illness or death, as the ulti-
mate injury for which the
compensated.
Although these jurisdictions
adhere to traditional concepts
of causation, they expand lia-
bility by recognizing the loss of
a less-than-even-chance as nn
actionable injury. Under this
approach, a primz facie case for Rability
is established when a plaintiff produces
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expert medical testimony
showing that the defendant
negligently  deprived  the
patient. of a chance of survivsl
or recovery. The jury would
then be reguired to evaluate
the increased risk and to
decide whether the increase
was 2 "substantial factor™ in
(rather than the cause of) the
plaintifls death. Among the
Jurisdictions that apply the
possibility  standard  are
Georgia (see, Richmond County
Hosp. Auth. v. Dickerson, 356
S.E:2d 548 (Ga. CL App. 1987),
Montana (see, Aasheim v Humberger, 695
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P2d 824 (Mont. 1988)), Pennsylvania (see
Famil v. Bashiine, 392 A.2d 1280 (Pa. 1978)
tholding increased risk of harm may estab-
lish proximate cause of physieal injury}),
Puerte Rico {sce, Rosario ¢ American Export-
Ishrandtsen Lineg Inc, 395 F. Supp. 1192
(I, Pa. 1975)), South Dakota (see, Voegeli u.
Lewwis, 568 F.2d 88 (Bth Cir 19779, and West
Virginia (see, Thornion v. CAMC, 305 SE.2d
316 (W.\a. 19833

A third approach to the loss of chance doc-
trine examines whother the physician wase
probably respensible for the patient's lost of
any chance for survival. This lost chance
then becomes the injury for which damages
are sought, rather than the actual physical
injury or death the patient suffered. Because
this approach recognizes a lost chance of
recovery, however small, as the compensable
interest, » significant difference is evinced by
the manner in which damages are cateulat-
ed: rather than awarding damages based on
the patient’s current physical condition, the
focus is shifted Lo the decrease in the
patient’s chance of survival or successful
treatment. Damages for the lost chance
wauld be measured by the "percentage prob-
ability by which the defendant's tartuaus
conduet diminished the likelihood of achiev-
ing some more favorsble result”™ (King,
“Cgusation, Valuation and Chance in
Personal Injury Torts Invelving Preexisting
Conditions and Future Consequences.” 90
Yale L.J. 1353, 1365 (1981)).

For example, if & plaintifi suffered a harm
vatued at $1 million due to his present phys-
ical condition, and the physician probably
deprived the plaintiff of a 40 percent chance
at{ a befter oulcome, the total damages
awarded would equal $400,000. Among the
jurisdictions that endorse this view are
Arizona, Jowa, Hansas, Michigan, Missouri,
Nevada {see, Perez v. Las Vegos Med. Cir., 805
P24 589 (New 1991)), New Jersey,
Oklahoma, and Washington.

In such a jurisdiction, a plaintil can
recover for the loss of any ¢chance regardless
of how slight, unlike the first two approach-
es where the chance lost must be “substan-
tial” Significantly, plaintifls in these last two
Jurisdictions are permitted to recover for the
ioss of less than even chance.

For example, with the first approach, a
plaintiff would be denied recovery complete-
ly even # she can prove that she was
deprived of a 40 percent chanee of cure by a
preponderance of the evidence. To recover in
those jurisdictions, & plaindiff must demon-
strate that there was a reasonable medical
probability (a4 mere than 56 percent chance)
that the physiden's negligence caused her
injury which, under these facts, she would be
unable Lo prove, With the second approach, a
plaintil would get o the jury and she would
be able 10 recover fuli damages for her injury.
Utilizing the third appreach, the plaintiff
would be allowed to recover damages, bul not
for the entire value of her injury. Instead, the
Jury would determine an amount that would

fairly and adequately compensate plaintiff
for her injwry, and then award damages rep-
resenting 40 pereent of that value.

New York remains undecided

While many jurisdictions have consistent-
ly applied one of the three appreaches
detailed above, some jurisdictions, including
New York, have been sending mixed mes-
sages.

The first New York court to decide a case
brought under this theory of recovery was
the Appellate Division, First Departiment
{soe, Kallenberg v Beth fsreel Hospitel (45
AD.24 177 (1st Dept,, 19741, In Kallenberg
the plaintiff was in need of a specific medica-
tion [Naturetin) to reduce her bleod pressure
and keep it at a reasunably low level
Although the drug was ordered, for some
unexplained reason, the drug was never
administered to the decedent.

By failing to give the indicated drug of
choice, Mrs. Kallenberg was not in an opera-
ble condition; vltimately she died, in other
words, had the drug been administered as
ardered, Mrs. Knllenberg would have had an
operation, which conld have possibly saved
her life. By not administering the drug, the
defendants deprived her of whatever
chanees the operation would have given her
for survival.

The jury feund that the failure to give the
drug did constitute negligence. The defen-
dants argued that the faiture to give Mrs.
Kallenberg the drug did not cause her death.
Instead they argued, as did the dissent, that
“her condition: was then terminal and coutd
not be reversed” The Appellate Division,
however, rejecled this argument and
affirmed the jury’s verdict in plaintifi’s favor
holding that:

The plaintiff's expert! testified that “if
proparly treated, energetically and ade-
quately, the patient still has {sic} would
have had a 20, say 30, maybe 40 percent
chance of survival” if surgery had been
undertaken; and that surgery could have
been performed, if the proper drugs had
been administered. He also testified that
if the preper drugs had been adminis-
tered, even without surgery, she had a 2
percent. chance of survival,

Or the record before us, it is clear
that the jury could find, as it did, that
had Mrs, Kallenberg been properly treat-
ed with the indicated medication of
choice, her blood pressure could have
been kept under control, and she might
have improved sufficiently, even after
August 22, te underge surgery and make
£ FEOOVETY.

The courl in Kellenberg upheld a judg-
ment for a plintiff whose expert testified
that the defendant’s negligence deprived the
plaintifl of & 20-to-40-pereont chance of sur-
vival. Although the court made it clear that it
was willing te recognize loss of chance as a
viable cause of action, the court did not use
language that suggested which of the three
approaches it was embracing. For years,
Kollenberg was interpreted by attornoys and

tria) courts to stand for the proposition that
il medical malpractice plaintifls can prove
that they were deprived of a 2 percent
chance of recovery or better result, then the
jury can award damages for the underlying
injury. The Appellate Division, Third
Depariment, however, disagreed with this
interpretation {see, Kimball . Scors (59
A.D.2d 984 (3d Dept., 1877)).

In Kimball, the plaintifl urged the coury
that Rallenberg was law, and that it stood for
the position that “a jury need only determine
that defendants' malpractice deprived a
decedent of a chance of survival, regardiess
of how small that chance might be” The
Third Department refecled  this view
explaining that “{ijhe ultimate finding can-
not be whether the deceased would have a
certain percentage chance of recovery;
rather, it must be whether there was a sub-
stantial possibility the decedent would have
recovered but for the melpractioe” (i, at 985
(emphasis added)). This did not shed any
light on Kallenberg, which remained the
source of confusion. Nearly a decade afler
Kimball, the First Depariment was present-
ed for the first fime with an opporiunity to
clarify its holding in Kallenberg (sec,
Mortensen v. Memorial Hospital (105 AD.2d
151 {ist Dept., 1985). In Mortensen, the
court upheld a jury instruction which
vequired the plaintifl in a medicai malprac-
tice action to shew thal there was a substan-
tial possibility that the patient could have
achicved a betier result had the malpractice
been avoided and that a showing that. there
was a slight possibility of a better result was
not sufficient o support recovery for the
plaintiff.

It was alleged that the defendant physi-
cian had been negligent in not treating more
prempily a 30-year-old boy whose leg was
ultimately amputaled because of 4 tumor.
The plaintiffs expert had testified that the
patient would have had an 80 percent chance
of achieving a complete recovery if an
atéempt to excise the tumor mass had been
made promptiy. The defendant’s witness,
however, testified that it would not have
been possible to excise the tumor fully even
with prompt treatment. In its charge on
proximate cause tha court stated:

[i}f you conclude that there was a sub-
stantial possibility that amputation could
have been avoided had that surgery been
performed ai that time, that is in early
April, and that the defendant's negligence
in failing to perform that surgery
deprived the plaintiff of that substantial
possibility, then the defendant is liable to
he plaintiff,

If, however, you conclude that that sub-
stantial possibitity did not exisl, then
plaintiff’ has not established that he suf-
fered any injury as a result of the defen-
dant's negligence and he is therefore not
entitled to rocover.

After the jury made several requests for
clarification of the charge, the court further
charged the jury that it was not in a position
o give a specific percentage, but, that sub-

stantial possibility meant a “significant” or
*realistic” possibility. The plaintiffs counsel
repeatedly urged that the Kallenberg rule be
chazged so that, acconding 10 his interprota-
tion, even the slightest possibitity of saving
the fimb weuld be sufficient to support a ver-
diet in plaintiff's favor, but the eourt refused.

The jury thercafter returned with a ver-
dict, finding unanimously that Dr. Rakov
was negligent in not taking any action with
Tespect to the mass sooner, but, that a sub-
stantial possibility of saving the leg did not
exist even had such action been taken. On
appeal, the plaintifl’ argued that, under
Kallenberg, all that need be shown to estal-
lish proximate cause is that plaintiff was
deprived of an opportunity for cure. The
Appeilate Division, First Department rejoct-
ed this arpament and hetd that:

{clontrary to plaintiff’s arpuments, he is
not entitled to recover on the basis of a
finding that Dr. Rakovs malpractice
deprived him of the possihility, no rmatter
how slight, of saving his leg. Such a find-
ing cannot support a damage award since
proof of 2 mere possibitity of cure doss net
satisfy a prerequisite to liability, i.e., that
Dr. Rakov's malpractice was a legal cause
- A substantial factor — in bringing about
plaintiff's injury, which is, afier ail, the
loss of his leg. If the loss of the leg was
from a cause other than his malpractice,
then Dr. Rakov is not liable.

In our view, the appropriate inquiry as
ta proximate cause in the situation here
presented is whether, given the condition
which existed in plaintiff's lefl leg in the
latter part of March or early April, 1976,
it is more probable than not that the loss
of the limb was caused by D, Rakov's neg-
ligence in not reoperating immediately or
taking other appropriate action.

The court made it clear that Kallenberg
was never intended to advocate the view that
a jury can award damages (or the loss of any
chance, no matter how slight. Indesd, the
court said that any such interpretation waz
the result of confusion. There was, however, a
major flaw in the opinion: it was left unclear
which standard the cowrt was embracing.
Indeed, the holding seems to be sending two
conflicting views. First, the court said thet
the “prerequisite to liability” is thai the
defendant’s negligence must be a “substan-
tial factor in bringing about plaintifis
injury” Just a few lines later, however, the
court just as clearly seems o be adopling
angther standard: “the appropriate inquiry
as to proximate causge in the sifuation here
presenied js whether ... it is miore probable
than net that the loss of the limb was caused
by Pr. Rakov's negligence” The courts in
New York continue fo have difficulty doter-
mining what degree of chance is “substan-
tial” enough to justify a verdict for the plain-
fHin

In Stewart v New York City Heulth &
Hospitals Corp. {207 AD.2d 703 (1st Dept.,
1994)) the First Department was agsin con-
fronted with a medical malpractice action
brought under the loss of chanee theory. ‘The
court’s holding in Steweart may darify some
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of the eonfusion left afler Mortensen. In
Stewart, the plaintiffs expert testified at
trial that although he was unable to “spocifi-
cally”state plaintifs chance of having a sue-
cessful pregmancy as & result of sexaal inter-
course, he testified that the range of suceess
would have been between 13 and 100 per
cent if plaintiffs right fallopian tube had not
ruptured and been doestroved as a result of
an ectopit pregnancy. The defendant’s expert
calculated the percentage at 5 to 10 percent.

The jury found that “the omission to diag-
nose ... plaintifls ectopic pregrancy (prior to
A specified date was) a departure from
acceptable medical practice” and “depriveld)
plaintifl of a substantial passibility of giving
birth naturaily” In light of this determina-
tion, the jury returned a verdict in plaintiffs
favor for the loss of “natural” childbearing
capacity. Upon defendant’s post-trial motion,
however, the trial court set the jury’s verdict
aside holding that the evidence was legally
insuflicient 1o shew, with reasonable medical
certainty, that there was a “substantial” pos-
sibility that plaintiff could have & successful
utering pregnancy following sexual inter-
course and rejected plaintifs angument that
a 10 percent chance is such a “substantial”
possibility.

The Appellate Division, however, reinstat-
ed the jury’s verdicl for loss of childbearing
capacity holding that:

plaintiffl was required to prove “that it
was more likely than not ... that she lost &
substantial opportunity to have patural
child birth” in addition, the jury was
instructed that it “must be persuaded by
a preponderance of the credible evidence
that what {plaintifi} Jost, if it was sub-
stantial, was more Likely than not lost
because of the loss of the tube ... But the
chance that she lost, in order to be sub-
stantial, doesn't have to be more likely
than not. It doesn’t have ta be more than
50 percent but it has to be more than
slight.”

Thus plaintiff did not, as defendant
contends, have to prove that defendant’s
negligenoe “deprived ther} of the ability to
conceive and bear children naturaliy”
Rather, plaintiff merely had to prove that
defendant’s negligence was the proximate
cause of the loss of plaintifl’s right fallop-
fan fube and that such negligence
deprived her of a substantial possitsility of
that ability. And if the jury found that she
Jost even: a 5 to 10 percent. chance of hav-
ing a successfizl pregnancy as a resuls of
sexual intercatrse and that this chance
was “substantial,” a verdict in her favar
wouid be justified. To establish a prima
facie ense of negligence, the plaintiff must
show that the defendant's negligence was
a substantial factor in bringing about the
injury.

Stewart v New York City Health &
Hespitals Corp., 267 A.0D.2d, at 705 (cita-
tions omitted Xemphasis added),

At first blush, the halding in Stewart
scems sbundantly clear; simply stated, if a
plaintifi can show that the patient was
deprived of a possibility, then that plaintift
will get {o the jury. It would then be for the
jury to determine whether the plaintiff was
deprived of a “substantial” possibility. Shoutd
the jury answer this question in the affirma-
tive, a damage award is justified. Upon fur-
ther analysis, howevey, it bacomes apparent
that Stetart leaves one very important ques-
tion unanswered: will demonstrating the loss
of any chance, ne matter how slight, gel a
plaintiff to the jury? The Stewart court held
that evidence that the patient was deprived
a chance ranging between 13 and 100 per-
cent was enpugh to make cut a prims face
case, But common sense dictates that a
*slight” chance can never be deemed a “sub-
stantial” chance. Therefore, if o plaintiff can
offer proof that the defendant’s negligence
deprived the patient of enly a 1 percent
chance, has that plaintiff met his burden of
establishing a prima facie case? The
Appellaze Dhvision, Second Department
apparently thinks the answer to this ques.
tien is yes (see, Jump v. Facelle, 275 AD%¢
345 (2nd Dept., 2000); see also, Borawski v.
Huang, 34 4.1D.3d 469 (2nd Dept., 2006)

In Jump, the plaintiffs copert testified
that the defendant was negligent in delaying
a surgieal procedure for 11 hours to wait for
the defendant physician, for whom she was
covering. With respect to the issue of causa-
tion, the piaintiffs expert gave testimwony
establishing that the delay increased the
harm to decedent by infoction, decreasing his
chances of survival. There was evidence that
the docedent’s condition worsened signifi-
cantly during this time. Upon motion of the
defendant, the trial court set aside a jury ver-
dict in faver of the plaintiff on causation
grounds,

The Appeliate Division, however, reversed
regsoning that the testimony of the plain-
tifl’s export “tends to establish that the neg-
ligent delay of 11 or 12 hours in performing
surgery, for which Dr. Fastena can be consid.
ered responsible, increased the harm {o the
decedent by infection, and decreased his
chances of survival™ The court, eiting
Mortenzen, held that *[)n cases of this
nrature, the plaintifls expert need not quan-
tify the exact extent to which a particular act
or onission decreased a patient's chances of
survival or cure, us long as the jury ean infer
that it was prebable that some diminution in
the chance of survival had oocurred” (empha-
8is added).

Thi Second Department clearly held that
2 plaintiff conld get to the jury merely by
demonstrating that there was “some dimina-
tion in the chance of survivel” and that the
Jjury was free to decide if “some” was sub-
stantial. But see, Kenigsberg v. Cokn (117
AD.2d 652 {2nd Dept., 1986), Jeave denied
68 N.Y.2d 602},

It is important to note that the three
standards detailed above do not alter the
plaintiffs burden of persuasion. To the con-
frary, as in every negligence action, the
plaintiff always has the burden of proving
their case by a preponderance of the evi-
dence. What is differcnt among the
approaches is the plaintifi’s burden of pro-
duction, viz., what the plaintiff is required to
prove by a preponderance of the evidence in
arder to recover. For example, a plaintiff may
be able to prove by a preponderance of the
evidenee that the defendant was negligent,
and that such negligence deprived the plain-
4 of & 15 percent chance of survival, This
does not necessarily mean, however, that the
plaintiffis entitled to recover. Indeed, apply-
ing the first approach, the plaintift weuld
undoubtedly be denied recovery. By con-
trast, if the second approach is applied, it is
passible that the jury will detormine that 15
percent was substantial.

The true interest lost in personal injury
<ases involving a pre-exdisting condition is
the plaintif’s chance that, but for the defen-
dant’s negligence, e would have enjayed a
better result or avoided an adverse conse-
quence (sze, King, “Causation, Valuation and
Chance in Personal Injury Torts Involving
Preexisting  Conditions and Future
Consequences,” supra). Professor  King
argues that when courts have denied recov-
ery for a lost chance, they erronecusly
applied the all-or-nothing causation stan-
dard, which allows recovery only if the defen-
dant’s conduct probably was a substantial
factor in bringing about the harm.

The First Department’s approach in
Stewart is consistent with the substantial
factor test. It differs from the Jost chance the-
ory endorsed by Professor King and severad
states. The lost chance theory appears to
undermine basic tort concepts which provide
that “there be some reasonable connection
betwean the act or amission of the defendant
and the damage which the plaintiff suffered”
(Prosser & Keeton, Torts, Sec, 41, at 253 (5ths
ed. 1984)). Where a patient had only a mini-
mal chance of survival, the physician would
be liable despite the fact the he probably did
not cause the patient’s death or physical
injury. In nearly every case, 2 plaintiff' will be
able 1o obtain an expert opinion that some-
thing more could have been donce to increase
the patient’s chance of a better outcome.
Thus, as the California Court of Appeals said
in Dumas v Cooney (supra, at 1610),
“Irledefining lost chance as a new form of
injury... radically alters the meaning of cau-
sztion.”

More recently, the Second Department

held in Borawshi v Huang, 34 AD.3d 409
(2006): “In order to pstablish a prima facie
case in a medical malpractice action, where
causation js always a difficult issue, a plain-
Uff need do na mere than offer sufficient ovi-
dence from which a reasonable person might
conchude that it was more prebable than not
that the injury was cauvsed by the defen-
dant™ (ci{ations amitted, emphasis added).
The very mext sentence, however, Hates:
“Where, as here, a failure to treat i atleged,
the plaintiff simply must ghow that ‘it was
probable that some diminution in the chance
of survival had eecarred™ supra at 410 (eita-
tions omitted, emphasis added). This can
appear to be a confusing eombination of the
first two standards, unless it is understood
that, the “injury” has changed: the injury to
the plaintifl is the lost chance itself, which is
characteristic of the third appreach.

The Court of Appeals has not ¢poken on
this issue, The high court might adopt either
of the first two standards. In New York, the
traditional ruie is that medical malpractice
plaintiffs must prove causation by reason-
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able medical probability. Should the Court of
Appeals adept this approach with respect to
the loss of chance cause of action, il would
not be compromising its aurrent standard,

Gn the other hand, the more “relaxed”
causation standard endorsed by some of the
decisions of the First, Second and Third
Department wauld atlow plaingifis to cir-
cumvent the “more probable than not” can-
sation standard simply by <oaking their
medical malpractice elaim in another theory
of Hability:

It appears that New York is not 1lely to
adopt the approach where any loss of chance,
if proved by a preponderance of the evidence,
would be actionable and where the damages
awarded woild reflect just how substantial a
chance was deprived 1o plaintiff because of
the defendant’s negligence,
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