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| The Power Of An Appeal

Preserve the right to take an appeal

to the Appellate

By Anthony F. DeStefano

An appeal is o powerfl tool thut can be
used by the savvy practitioner as a “secend
chance” to ohlgin desired results, and the foss
of this opportunity can have a devastating
effect on his case. Thus, it i imponant to
preserve, whenever possible, the right to take
an appeal to the Appellate Division. While
there are obviows situations that trigger the
fiting of a Notice of Appeal, for example,
within 30 days of an Order deaying the welief
sought, there are other, less chvious situu-
tions which reguire additional steps Lo be
taken before the Notiee of Appeal can be
filed. This article will discuss coe of those
“less obvipus” situations,

In the case of Peres v. Creatlons Assodiaies,
L (1 AD3 328 {15 Dept, 2004]), at win,
the third-paty defendant moved to dismiss the
thizd-party action against it at the close of evi-
dence, After oral argument wis heard, the trial
court denied the third-party defendant’s motion,
rendering an oraf decision from the bench,

The ikl court’s decision was not reduced
to writing. Due 1o post-tial motions and a
subsequent re-trial, however, twe years
passedt. The third-party defendant then moved
to renew the trial court’s decision denying its
earlier motion on the grounds that there had
been a change in the law since the original
decision, The trial court denied the third-party
defendant’s motion and an appeal was taken.

Purstant to CPLR 5701(a}2), an order
granting or denying 2 motion for leave to
renew made pursuant o CPLR 2221 s
appealable as of right. However, there has
long been precedent in the Appellate
Division, Second Department, that no appeal
Tigs frosm an order denying a molion ko renew
a trigd court’s decision {De Falco v. JRS
Confectionary, Inc., 118 AD2 732 fznd
Dept. 19861}, Thus, according to the Second
Department, only the order denying a motion
o rencw an order is appealable.

OFf course, the logic supporting the dis-

missal of an appeat
from an order deny-
ing a molioR o
renew a decision is
that no appeal les
from a2 decision
(Rooney v. Webb
Avennie Associates, Lid., 1 AD3d 246 (13
Dept. 2003]). By stalute, a trint comt’s deci-
sion docs net constitute an appealable picee
of paper (see CPLR 3701, Therefore, as the
appellantcould not have taken an appeal from
the original decision denying i3 motion, it
conld not be penaitted to cirewmvent tha
well seitled principle simply by appeating
fromn the order denving its motion to renew.

Accordingly, in Perez v Crearions
Associeres, the First Departnent adopted this
rule and dismissed the thicd-paty defendant’s
appeal. The First Department specifically
faund that the original motion had been
“depied in an unappedlable oral decision”
(Perez v, Creations Asseviates, supra ak 318,
citing DeFalfco v. JRSY. Therelore, the instant
appeal “must be  dismissed” (Perez v
Creations Associates, supra 21 328),

As a practical matter, even when making a
motion (e renew or reargue, trial counse!
should always be sure to redece an unfavor-
able decision by the trial court o an order.
Trial counsel should then timely take an
appeal frem that order. Tn such instunce. even
if trial counsel does not perfect Lthe appeal,
and subscquently withdruws the appeal, he
will huve properly preserved his clients right
W pursue this issue in an appeal from the
judgment if they so choose,

.n\mimny k.
DeStefano

MNote: The author is o senior associate of
Meero Goldberg & Lilfing, Prior to jobiing the
firm, he was an assaciate of Ay, Demers
& MeManus, Exgs., in the Instirance Coverage
Litigarion deparment. He has handled
numerous appeals an a broad range of
issues. In particedar, ke concentrates his area
of praciice on instwrance coverage dispices.

Suffolk County Bar Association
Charity Foundation e

received pver §100,000.00 to build & wing on
one of its safe havens. This past surmer, a
gift was crdowed te sponsor a program for
the Suffolk County Probation Department
called NextUs that integrates adventure thera-

py with medstation and Yoga to at #isk teens -

that have had juvenile proceedings brought
against them.

And, in keeping with her love for lawyers
and the legal profession she worked in for
over 6 years, she gave $100 IO dollars
1o the Suffolk Coumy Bar Association to sel
up the Foundation 10 be used by the Bar for
Churitable Purposcs - 1o help the needy and
1o help crhance the bmage of lawyers in the
Consupity,

As Chatrman of the Suffolk County Bar
Associztion Charitable Foundaidon, our poal
is o keep the Foundution viable over the
years with donations and to use the money in
the Conununity for charitable and wonhwhile
purposes. One of our {irst efforts witl be to
use the Foundation money to cnhance the
drug education programs at some of our less
fortinate high schools in Surfolk County and
enwoutage proprams that educats our young-

sters that violenee against each other Teads to
terrible harms, in the community and in the
home,

We need lawyers for this committee:
lawyers who teuly want to make a difference,
that have insightful ideas that will help us to
e this gift 1o enhance the community's per-
ception of lavwyers. Tneed your help and the
Bar Assogiation needs your help. Please
send your idess, and request to help o
Thanshe@nansheLaw.com or jhanshe@suf-
folklaw.net . Your donations should be sent
direetly 1o the Exceutive Rirector of the far
Assocturion. Thank you, [keow you will not
fcl us down. Remember, on accasion, goed
deeds do get rewarded!

Note: The author, practices Iy with his
son, Gerard E Hanshe Esy. ar the finn of
Henshe & Huanshe PLLC, Seyville. His pri-
mary areas of praciice are in the fields of
Medical Malpractice, Criminal Law, Estates
it Truses and he fias been designared by the
Office of Court Adwministration as an Article
& Courtr Evatuator and Court Examiner for
the Appellate Division Second Department.




